


2

What’s hot in sport law jurisprudence? 

 European Court of Human Rights (ECtHR)
• Decision No 526/18 Platini v. Switzerland du 5 mars 2020

 European Court of Justice (ECJ)
• Judgment of the General Court, 16 December 2020, Case T 93/18, International 

Skating Union vs Commission

 Swiss Supreme Court (SFT) 
• 4A_318/2020 of 22 December 2020 Sun Yang v. WADA (ATF 147 III 65)
• 4A_166/2021 of 22 September 2021 Cardoso v. UCI (to be published ATF)

 Non-Swiss Courts
• Cour d’Appel de Paris, RG 19/02245 of 8 June 2021 Serge Aurier v. MSI
• Manchester City Football Club Ltd v The Football Association Premier League Ltd & 

Ors [2021] EWCA Civ 1110 (20 July 2021)
• BKartA, Decision of 25 February 2019, B2–26/17, DOSB, IOC et al.
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4A_318/2020 Sun Yang – Facts & Dates   
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Sun Yang – Revision ground

 “anticipatory application” of the new Article 190a PILA 
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Sun Yang – The issue of «diligence»

 famous “devoir de curiosité” is not unlimited
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Sun Yang – The issue of «diligence»

 In particular when it comes to the internet
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Sun Yang – The issue of «diligence»

 WADA’s argument about “leading social media”
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Sun Yang – The issue of «diligence»

 In the present case:
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Sun Yang – Ground for challenge/revision
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Sun Yang – The applicable standard
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Sun Yang – The discriminatory tweets
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Sun Yang – Assessment

 Diligence issue 
• Whether the information is publicly available online is not the standard

• No need to check the social media accounts of an arbitrator unless there are 
“alarming circumstances”
- Worth doing in any event!

• No need to continue to systematically check during the arbitration

 Impartiality
• The SFT stresses the importance of appearances 

• CAS & WADA defended the arbitrator

 Outlook
• Mr. Frattini is not on the CAS list anymore – removed?

• Need to adjust guidelines for CAS Arbitrators re social media?
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TF 4A_166/2021 Cardoso v. UCI

 15 March 2018.- UCI ADT Decision
• EPO test (A-positive; B-inconclusive)
• Breach of Art. 2.2 WADA Code  
- based on expert evidence

• No legal aid 

 10 February 2021 - CAS Award
• Legal aid – pro-bono counsel
• Confirming the ADRV and the 4 years ban

 7 June 2021 SFT Decision on stay (dismissing the request)

 22 September 2021 - SFT Decision on merits
• Allegedly insufficient legal aid
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Cardoso – The issues

 The Athlete sought legal aid from the beginning
• UCI ADT informed the athlete that legal aid was not available but that there was the 

possibility of being granted legal aid before the CAS
• Before the CAS, Cardoso was granted legal aid in the amount of CHF 1’500 and, at a 

later stage, the assistance of a pro bono counsel
• Cardoso subsequently terminated the CAS arbitration agreement
- insufficient legal aid
- fundamental error/fraud due to the UCI ADT’s indication

• CAS upheld its jurisdiction on the ground that the termination was not valid

 SFT reviewed the CAS Legal Aid system and rejected the action to 
set aside 
• No ground for termination of the arbitration agreement
• CAS legal aid sufficient to ensure due process

 Exhaustion of legal remedy in view of ECHR challenge
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Cardoso – Termination of the arbitration 
agreement for lack of financial means

 No need to decide the issue 
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Cardoso – When legal aid is available…

 Rules out the termination for lack of financial means

 CAS Guidelines on Legal Aid
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Cardoso – … it’s a matter of due process

 Article 190(2) lit. d PILA
• Right to be heard
• Equal treatment 

 SFT does not engage in an “abstract legality analysis”
• Article 6(1) ECHR cannot be directly relied upon
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Cardoso – pro-bono counsel
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Cardoso – costs for experts
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Cardoso – The governing principles
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Cardoso – Summary

 No right to legal aid in arbitration

 When the arbitration rules provide for legal aid, there is no right to 
terminate the arbitration agreement for lack of financial resources
• CAS Legal Aid Guidelines rule out the right to terminate the arbitration agreement

 The legal aid system shall ensure the right to be heard and equal 
treatment
• Pro bono counsel is enough to ensure right to be heard

• Minimum quality is covered by the lawyers’ fiduciary obligations towards the 
client

• When experts can give evidence on behalf of the indigent party there is no right to 
be heard issue

• No right to the same number of experts or to equally remunerated experts 
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Cardoso – Open questions

 Legal aid before internal tribunals?

 Termination of the arbitration agreement remains possible in cases 
where there is no CAS legal aid (Article 2(a) of the Guidelines)?
• when the indigent party is not an individual
• when the matter concerns a sport not included in Olympic program 

 Non public nature of the CAS list of pro-bono counsels

 Lack of transparency on how the list is compiled

 What if the allocated lump sum is insufficient to engage an expert?
• Should ask the Panel to appoint an expert 

 Non consensual nature of the arbitration triggers the full applicability of 
Article 6(1) ECHR
• ECtHR does not require “total equality of arms”
• What is “sufficient” equality of arms remains to be determined 

 Cardoso might be the next Pechstein
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ECtHR No 526/18 Platini v Switzerland

 1999-2002 : employment contract between Platini and FIFA

 2011 : bank transfer of 2’000’000 CHF from FIFA to Platini
− Alleged oral agreement with former FIFA President Sepp Blatter for overdue

salary

− Opening of FIFA disciplinary proceedings for violation of FIFA Code of
Ethics

 Procedural background
− FIFA Ethics Committee : 6-year suspension + 80’000 CHF fine

− CAS : 4-year suspension + 60’000 CHF fine

− SFT : action to set aside CAS Award rejected

− ECtHR : application in violation of art. 6, art. 7 and art. 8 ECHR
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Platini - Issues

 Applicability of ECHR guarantees to sport sanctions

− Art. 6 (Right to a fair trial)

− Art. 7 (Prohibition of non-retroactivity of laws) ?

− Art. 8 (Right to respect for private and family life) ?
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Platini – Article 7 ECHR 

 Provides for non retroactivity of “penalties” in criminal law

 Was the sanction imposed on Mr. Platini a penalty?
• Autonomous concept that can apply to private sanctions that

apply to a big and undetermined number of citizens
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Platini – Article 8 ECHR 

 Provides right to respect for private and family life

 Applicability to sanctions (so called Denisov test):
• either the grounds for sanction are related to private life
• or the severity of the sanction impacts the private live

 High standard:
• Applicant has the burden to establish “de manière

convaincante”
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Platini – Article 8 ECHR 

 Platini proved that FIFA’s ban affected his private life as it:
• deprived him from his sole source of income

• interfered within his social relationships
• had a stigmatizing effect

 Hence
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Platini – Article 8 ECHR 

 The relevance of Article 8 with respect to sports sanctions



29

Platini – Article 8 ECHR 

 The ECtHR’s analysis
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Platini – Article 8 ECHR 

 The specificity of Mr. Platini’s situation
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Platini – Summary and questions

 Article 7 ECHR – Criminal law guarantees apply to sports sanctions
that affect a large number of persons
• Not the case of FIFA Officials – what about athletes around the world under

the WADA Code?

 Article 8 ECHR – Sports sanctions must respect private life
• Applicability of Article 8 ECHR presupposes severity test
- Not particularly high

• If applicable, the State must take positive measures to ensure that
the sport governing bodies do not impose sanctions that violate
Article 8 ECHR
- CAS’s independence has been recognized
- CAS shall address the issue and balance the interests
- SFT’s review also plays a role
- what if the present case was under PILA?

- The result shall not be arbitrary or manifestly unreasonable
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Paris CA RG 19/02245 - Aurier v. SMI

 Sports Agency contract between Serge Aurier (Player) and SMI
• Termination of the contract by Aurier (when playing for PSG) then transfer to

Tottenham Hotspur FC
• SMI filed request for arbitration seeking payment of fees

 Arbitration clause in favor of the Chambre Arbitrale du Sport du
Comité National Olympique et Sportif Français (CAS-CNOSF)
• Like CAS : closed list of arbitrators (but much shorter than CAS’s)

 SMI requested to preclude Aurier’s counsel from representing him
because of her presence on the closed list of CAS-CNOSF arbitrators
(“double hatting”)
• Unlike CAS, at that time, the CAS-CNOSF rules did not prohibit “double hatting”

 Award rejecting most of SMI’s claims (including the request against
Aurier’s counsel)

 Application for annulment of the Award
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Aurier – Waiver of Article 6(1) ECHR?

 Aurier: arbitration ipso facto excludes the applicability of
art. 6(1) ECHR, including the right to an independent and
impartial tribunal

 Cour d’Appel: not a valid waiver per se
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Aurier – Double hatting

 Double hatting is not sufficient per se to create reasonable
doubts as to the impartiality or independence
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Aurier – Summary and questions

 Unsophisticated reasoning on Article 6(1) ECHR
• No mention to Mutu&Pechstein

 Seems like under French law a breach of Article 6(1) ECHR
is an independent ground to set aside an award
• Unlike under Swiss law

 “Double hatting” is unproblematic in and of itself
• What if being part of the list creates a strong sense of

community among arbitrators?
• Indeed CAS-CNOSF rules now prohibits “double hatting”
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Manchester City v Premier League 
[2021] EWCA Civ 1110

 Disciplinary investigation by the Premier League
• Domestic limb of the UEFA FFP investigation
• PL Arbitration

 Court dispute about production of documents
• Commercial Court ordered production
- Rejected several challenges by Manchester City
- Ordered the publication of the decision

• Appeal
- Limited to the publication order
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Manchester City – The main issue

 Parties’ confidentiality request v. public interest to
publication
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ECJ Case T 93/18, ISU v. Commission

 Powers of sports federations organizing competitions
• They legitimately have a preauthorization system in place for

third party events, to ensure that all sports competitions comply
with common standards (e.g. related to the safety of athletes or
the fairness of competitions)

• The applicable rules and procedures must be fair, transparent,
non-discriminatory and proportionate

 Role of CAS
• Which was considered as an aggravating circumstance in the

first instance judgment
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ISU – role of CAS
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BKartA B2–26/17 DOSB, IOC et al.
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DOSB, IOC et al. - Abuse of dominant 
position
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DOSB, IOC et al. – sport specific 
exclusion (Meca Medina test)
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DOSB, IOC et al. – consequences
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