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What I was asked to discuss 

European Court of Human Rights (ECtHR)

• Nos 40575/10 & 67474/10, 2 October 2018 Mutu & Pechstein v. 

Switzerland 

- Recently translated into English at http://hudoc.echr.coe.int/eng?i=001-186828

Tribunal fédéral Suisse (TF)

• Decision 4A_260/2017 of 20 February 2018, Seraing (Doyen) v. FIFA, 

ATF 144 III 120

- Translated into English at http://www.swissarbitrationdecisions.com/atf-4a-260-2017

Future of CAS 
• Is the question of CAS structural independence finally settled?

• What’s next – if anything?

http://hudoc.echr.coe.int/eng?i=001-186828
http://www.swissarbitrationdecisions.com/atf-4a-260-2017
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Pechstein – Procedural setting

 Applications filed in 2010 (questions to the Swiss 

Government in 2013)

• Mutu [personal independence]

 CAS 2005/A/876, CAS 2008/A/1644 -- TF 4A_458/2009

• Pechstein [structural independence]

 CAS 2009/A/1912&1913 -- TF 4A_612/2009 

 German proceedings (LG and OLG Munich as well as BGH)

- Mentioned but not discussed (competition law) 

- Constitutional challenge still pending

 Decision in late 2018
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Pechstein – Relevant facts

CAS: 2-year ban for doping

TF: rejected action to set aside

• Art. 190(2)(a) PILA & Art. 6(1) ECHR

• Structural independence of CAS

- In any event (“par ailleurs”) CAS is sufficiently independent to qualify as 

an “arbitral tribunal” (reference to ATF 129 III 445 Lazutina)

• Personal independence of President of the Panel 

- “hard liner” is not specific enough to warrant a challenge

• Public hearing

- Art. 6(1) ECHR does not apply to voluntary arbitration; nevertheless, 

would be desirable (“wünschenswert”)
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Pechstein – Alleged breaches

1. CAS’s lack of “independence and impartiality”

2. CAS refused “public hearing”

3. TF does not review the facts established by CAS
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Pechstein – Issues

Does Article 6(1) ECHR apply to CAS?

Did the athlete waive the guarantees of Article 6(1) 

ECHR?

• NO: Voluntary v. mandatory arbitration 

Does CAS comply with Article 6(1) ECHR?

• Is CAS sufficiently independent and impartial

• Does CAS need to offer a public hearing

Consequences?
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Pechstein - Does Article 6(1) 

ECHR apply (ratione materiae)?

 Swiss Government: does not directly apply to arbitration

 Applicants: applicable because CAS arbitration is 

mandatory

 ECtHR: Article 6(1) ECHR applies to arbitration as soon 

as it adjudicates “civil rights” irrespective of whether it is 

voluntary or mandatory
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Pechstein - Does the Court have 

jurisdiction (ratione persaone)?

 ICAS is private entity, however:

[…]
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Pechstein - Waiver  of the right to 

“independence and impartiality”?

[…]
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Pechsetein - Is CAS arbitration 

mandatory?

 Not imposed by the State but by (monopolistic) governing body
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Pechstein - What are the 

consequences?

→ “Full” application of Article 6(1) ECHR

[…]
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Pechstein – Notion of independence

Objective approach
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Pechstein – Notion of impartiality

Subjective and (predominant) objective component

[…]
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Pechstein - Reasoning of the ECtHR

 No distinction between independence and impartiality

 Real issue: alleged imbalance between athletes and 

SGBs in the appointment of the CAS arbitrators

• Problematic aspects (correctly) identified

• However, the ECtHR requires evidence that the such 

problematic aspects result in an actual bias by at least the 

majority of the arbitrators on the CAS list 

 The ECtHR ignores its own point that “appearances 

also matter”
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Pechstein - Alleged imbalance 

between athletes and SGBs
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Pechstein – The pivotal paragraph

One single paragraph [sic!]

[...]
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Pechstein – Separate opinion

 Two judges, including the Swiss judge, dissenting

• The majority correctly found that there is a certain link 

between the ICAS (appointing body) and the SGBs

• The link is significant (“considerable”) because of the way:

- the President of the Panel is appointed (by a CAS member)

- the ICAS controls the CAS members as they can be revoked by a 

summarily motivated decision

• The majority disregarded the ECtHR’s case law in (not) 

applying the standards of objective impartiality and 

“independence”
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Pechstein – Main reason for the 

dissent
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Pechstein – Public hearing

Can be excluded only in limited circumstances:

• Morality (minors), public order, national security

• Purely factual issues and expedited proceedings
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Pechstein – Outcome in a nutshell

Non-voluntary nature of CAS arbitration

• No waiver of Art. 6(1) ECHR through arbitration agreement

• Requirement of structural independence is not waivable

CAS is sufficiently independent and impartial

CAS has to offer a public hearing in disciplinary 

matters 

• In in all appeals proceedings?

- If so requested by the athlete – if not, deemed to be waived

• Clubs?
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Pechstein – my take (i)

Majority decision on independence is a little 

disappointing

• More than 60 pages of description of CAS and ECtHR’s case law 

and one single paragraph of real analysis

• Misses the main point – appointment of the President of the Panel

 The minority is right in focusing on the appearance

of independence and impartiality

• At para 140 and 143 the majority itself insist on the fact that 
appearance is crucial in meeting the paramount requirement, in a 
democratic society, that the courts must be organized in a way that 
ensures the trust of the individuals (“confiance des justiciables”)
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Pechstein – my take (ii)

 The Court does not discuss the (Athlete’s) argument that 

Swiss legislation does not allow a court to review the facts 

established by CAS 

 The Athlete did not rely on the fact that the TF does not 

exercise any control on the way in which the law is applied 

 The only control over the process is exercised through a 

combination of

• public hearing (now mandatory) and 

• publication of the award (arguably also required by Article 6§1 ECHR)

 Additional reason to take into account the appearance in 

the analysis of the independence and impartiality
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Pechstein – my take (iii)

 The ECtHR is right in emphasizing that 

 But this does not mean that CAS should not do its 

best to “earn the athletes’ trust” 
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Seraing v. FIFA - ATF 144 III 120 

 Same factual background as Belgian/EU cases

• Doyen ‘used’ Seraing to create a decision based on Art. 18ter

RSTP (prohibition of TPO)

• FIFA sanctioned Seraing for breaching 18ter RSTP 

• CAS 2016/A/4490 confirmed the validity of Article 18ter

- Including as a matter of EU law

• Action to set aside in the Swiss Supreme Court
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Seraing - Issues

 Reexamined two issues:

1. Is CAS structurally independent? (ATF 129 III 445)

- New (better?) arguments

- But in the meantime CAS (Code) was improved

2. Does EU competition law belong to Swiss public 
policy? (ATF 132 III 389)

 [New issue:

• Does the prohibition of TPO breach Swiss public 

policy?]
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Seraing – Summary of the argument
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Seraing – New arguments

Links between CAS and FIFA 

(not only IOC as in Lazutina)

• FIFA is CAS’s biggest client

• CAS arbitrators (and staff) will suffer financially if FIFA would 

stop using CAS

• Indeed, the actual Panel is “living evidence” of the results of the 

above imbalance

CAS system is against EU law

• TF considers that EU law does not belong to public policy

• Risk of bypassing EU mandatory law
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Seraing – TF’s analysis

 Is Lazutina obsolete?

• Analysis confirmed by BGH in Pechstein

• No reason to depart from Lazutina

- Only if “raisons impérieuses” showing that FIFA is special

- CAS has improved its structure and functioning

- Usual pragmatic approach
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Seraing – latest developments of CAS
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The future of CAS - Pechstein

For the arbitrators

• Will have to offer public hearing 

- Most likely livestream [Tyler Hamilton]

• Should keep in mind that Article 6(1) is fully applicable

- https://www.echr.coe.int/Documents/Guide_Art_6_FRA.pdf 

For the institution

• Tackle the “perception issue”, starting with the rules on 

the appointment of the President of the Panel
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The future of CAS – Pechstein (D)

 The ECtHR undermines the main basis on which the 

German BGH ruled against Ms Pechstein
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Future of CAS – Seraing

 Reiterates that CAS is “perfectible” BUT 

 indicates that it is not its role to reform CAS

• Does not mean that the system is good

• An obiter dictum (like in Gundel) could not harm
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Future of CAS – Swiss legislator
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